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No. 6469. I 

I 

Katherine Simpkins, Appellant, 


vs. 

Maggie McDermott. 


a Supreme Court of the District of Columbia] 

i 

I 

At Law. 

I 

No. 83486. i 

Katherine Simpkins, Plaintiff, 


vs. 


Metropolitan Police Relief Association of the District 
of Columbia, a Voluntary Unincorporated Association; 
Howard E. Crawford, Secretary-Treasurer; Frank S. W. 
Burke, President; Charles J. P. Weber, Chairujian of 
the Board of Trustees, Defendants. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of tlje Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-ehtitled 
cause, to wit: 

I 
I 
I 


l 
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KATHERINE! SIMPKINS VS. MAGGIE MC DERMOTT. 


1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 83486. 

Katherine Simpkins, Plaintiff, 

vs. 

Metropolitan Police Relief Association of the District 
of Columbia, a Voluntary Unincorporated Association; 
Howard E. Crawford, Secretary-Treasurer; Frank S. W. 
Burke, President; Charles J. P. Weber, Chairman of 
the Board of Trustees, Defendants. 

Declaration. 

Filed December 13, 1933. 

The plaintiff sues the defendants for money due and pay¬ 
able by the defendants to the plaintiff for that the defendant 
Metropolitan Police Relief Association of the District of 
Columbia, is a voluntary, cooperative unincorporated asso¬ 
ciation composed of members and ex-members of the Metro¬ 
politan Police Department of the District of Columbia and 
is organized for the purpose of paying death benefits to 
those who may be designated by an article in writing filed 
with the official records of the said Association; the de¬ 
fendants Howard E. Crawford, Frank S. TV Burke, and 
Charles J. P. Weber, are respectively Secretary-Treasurer, 
President and Chairman of the Board of Trustees of the 
said Association, and are sued herein with respect to their 
duties of paying said death benefits to beneficiaries as re¬ 
quired by the constitution and by-laws of the said associa¬ 
tion. 

On, to wit, the 8th day of November, 1933, one Hugh Mc¬ 
Dermott died in the District of Columbia, having been for 
a long time prior to his death, and up to the time of his 
death, an ex-member of the Metropolitan Police Depart¬ 
ment, and a member in good standing of the defend- 

2 ant Metropolitan Police Relief Association of the 
District of Columbia, he having paid, up to the time 

of his death, all dues to the said Association, and having- 
otherwise complied with the constitution and by-laws of the 
Association; that on the 19th day of October, 1933, while 
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the said Hugh McDermott was a member of the Aforesaid 
in good standing, he filed with the official records of the said 
Association an article in writing designating the jplaintiff, 
Katherine Simpkins as the beneficiary of the deatjh benefit 
fund of Fifteen Hundred Dollars ($1500.00), anjd direct¬ 
ing that said fund be paid to said Katherine Simpkins, 
plaintiff, which article, prepared, approved and laccepted 
by said Metropolitan Police Relief Association, is in the 
following words and figures, to-wit: 

“Government of the District of Columbia! 

l 

Metropolitan Police Department. 

Reply to Major and Superintendent. ! 

October 19|, 1933. 

To the Metropolitan Police Relief Association. j 
Washington, D. C. 

Gentlemen : 

In the event of my death as a member in good standing 
of the Metropolitan Police Relief Association, Malej Branch, 
it is mv desire that anv moneys due my estate bv said asso- 
ciation shall be paid to Katherine Simpkins of ^:1432 R 
Street, X. W., Washington, D. C., and I so direct. 

This abrogates any previous disposition I may have made 
of the above mentioned insurance. 

Very respectfully, 

hugh McDermott, 

1432 R Street, N. j IF. 
Washington ,. C. 

Witnesses: 

R. R. PRICE, 

HOWARD E. CRAWFORD.” ! 

3 Said article in writing is in compliance wifh a cer¬ 

tain provision of the Constitution and By-l^aws of 
the defendant Metropolitan Police Relief Association of 
the District of Columbia, which provision entitled |“ Bene¬ 
fits” is as far as pertinent to the claim made hetein, in 
words and figures following: 

Section 1. The death benefit of the said Metropolitan 
Police Relief Association shall be in the sum of On^ Thou- 
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sand and Five Hundred Dollars, payable immediately fol¬ 
lowing the proof of death of a member in good standing, to 
* * * unless otherwise disposed of by the deceased, by 

will, or by article in writing* filed with the official records of 
the said Association * * *. 

That plaintiff furnished defendants proof of the death 
of Hugh McDermott, and that he was in good standing at 
the time of his death. That by reason of the premises there 
became due and owing* by the defendants to the plaintiff 
the sum of Fifteen Hundred Dollars ($1500), with interest 
from the 8th day of'November, 1933, and although often re¬ 
quested so to do, the said defendants have failed and re¬ 
fused to pay said sum to this plaintiff. 

Wherefore, the plaintiff brings this suit and asks judg¬ 
ment against the said defendants in the sum of Fifteen Hun¬ 
dred Dollars ($1500.00), besides costs. 

KATHERINE SIMPKINS, 

By CARL A. MARSHALL, 
RAYMOND M. HUDSON, 

Her Attorneys. 

District of Columbia, to-wit: 

I, Carl A. Marshall, being first duly sworn, depose and 
state that I am attorney for the plaintiff, familiar with the 
facts, and am authorized to make this affidavit; that the de¬ 
fendants have admitted to me that the plaintiff is entitled 
to the money and should be paid it, and that they had for¬ 
mally required that this action be instituted before paying- 
same; that the plaintiff is entitled to recover from, 
4 and there is justly due and owing to her, by the de¬ 
fendants the just and full sum of $1500.00, with in¬ 
terest from November 8, 1933, exclusive of all set-offs and 
just grounds of defense, for this to wit: 

That the defendant, Metropolitan Police Relief Associa¬ 
tion of the District of Columbia, is a voluntary, coopera¬ 
tive unincorporated association composed of members and 
ex-members of the Metropolitan Police Department of the 
District of Columbia and is organized for the purpose of 
paying death benefits to those who may be designated by 
an article in writing filed with the official records of the said 
Association; the defendants, Howard E. Crawford, Frank 
S. W. Burke, and Charley J. P. Weber, are respectively 
Secretary-Treasurer, President and Chairman of the Board 
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of Trustees of the said Association, and are sued herein with 
respect to their duties of paying said death benefits to bene¬ 
ficiaries as required by the constitution and by-l^ws of the 
said Association. 

On, to wit, the 8th day of November, 1933, one jHugh Mc¬ 
Dermott died, having been for a long time prior to jhis death, 
and up to the time of his death, an ex-member of tjhe Metro¬ 
politan Police Department, and a member in good standing 
of the defendant Metropolitan Police Relief Association of 
the District of Columbia, he having paid, up to tile time of 
his death, all dues to the said Association, and having oth¬ 
erwise complied with the constitution and by-laws bf the As¬ 
sociation; that on the 19th day of October, 1933, jwliile the 
said Hugh McDermott was a member of the aforesaid in 
good standing, he filed with the official records of[ the said 
Association, an article in writing designating the] plaintiff, 
Katherine Simpkins, as beneficiary of the death benefit fund 
of Fifteen Hundred Dollars ($15(30.00), and directing that 
said fund be paid to said Katherine Simpkins, jplaintiff, 
which article, prepared, approved and accepted by 
5 said Metropolitan Police Relief Association; is in the 
following words and figures, to-wit: 


“Government of the District of Columbiaj, 

Metropolitan Police Department. 

Reply to Major and Superintendent. October 19,1933. 

To the Metropolitan Police Relief Association. 
Washington, D. C. j 

Gentlemen : 

In the event of my death as a member in good Istandin" 

%/ VJ I w 

of the Metropolitan Police Relief Association, Male Branch, 
it is my desire that anv moneys due mv estate bv skid asso- 
ciation shall be paid to Katherine Simpkins of ±:1432 R 
Street, N. W., Washington, D. C., and I so direct. 

This abrogates any previous disposition I may have made 
of the above mentioned insurance. 

Verv respectfullv, 

HUGH McDERMOT'jr, 

1432 R Street, N\ W. 
Washington ,i D. C. 

Witnesses: 

R. R. PRICE, 

HOWARD E. CRAWFORD” 
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Said article in writing is in compliance with a certain pro¬ 
vision of the Constitution and By-Laws of the defendant, 
Metropolitan Police Relief Association of the District of 
Columbia, which provision entitled “Benefits’’ is as far as 
pertinent to the cla!im made herein, in words and figures 
following: 

Section 1. The death benefit of the said Metropolitan 
Police Relief Association shall be in the sum of One Thou¬ 
sand Five Hundred Dollars, payable immediately following 
the proof of death of a member in good standing, to * * * 
unless otherwise disposed of by the deceased, by will or by 
article in writing filed with the official records of the said 
Association * *. 

That plaintiff furnished defendants proof of the death of 
Hugh McDermott, and that he was in good standing at the 
time of his death. 

CARL A. MAR SHALL. 

Subscribed and sKvorn to before me this 27th dav of No- 
vember, 1933. 

[seal.] 1 MAUDE P. HUDSON, 

i Notary Public, D. C. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

6 Order Permitting Defendants to Surrender Money 
to the Court and Requiring Margaret McDermott 
to Appear as Party-Defendant. 

Filed January 5, 1934. 

• •••••* 

Upon consideration of the affidavit and supplemental affi¬ 
davit of Howard E. Crawford filed herein it is bv the 
Court this 4th day of January, A.D., 1934, 

Adjudged, ordered and decreed that the defendants herein 
be, and they are hbreby authorized and directed to deduct 
from the sum of Fifteen Hundred ($1500.00) Dollars, the 
subject-matter of this action, the sum of One Hundred 
($100.00) Dollars to be paid to their counsel of record here¬ 
in, and said defendants are hereby authorized to pay into 
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the Registry of this Court the sum of Fourteen '.Hundred 
($1400,00) Dollars; and it is further j 

Adjudged, ordered and decreed that Maggie McDermott, 
of 1344 G Street, Southeast, of this City, be, aijd she is 
hereby required to appear in a reasonable time tb-wit, ten 
days, and maintain or relinquish her claim against] the said 
defendants; provided, however, that said Maggie McDer¬ 
mott be served with a copy of this order by the Marshal; 
and it is further 

Adjudged, ordered and decreed that in the event said 
Maggie McDermott, having been served with a co^y of this 
order, by said Marshal, fails to appear she will bejdeclared 


by the Court to be barred of all claim in respect to! the sub¬ 
ject of this action against the defendants herein; bjut if she 
appears, she shall be allowed to make herself defendant in 
the action in lieu of the original defendants, who spall then 
be discharged from all liability to either of the othejr parties 
in respect to the subject of this action upon the compliance 
by the defendants with this order. 

F. D. LETTS, 

Justice. 


The plaintiff in open Court notes an appeal to the 
7 Court of Appeals which appeal is allowed and the 
cost bond is fixed at $100. or a deposit of $50| in cash 
in lieu thereof. 

F. D. LETTfjs, 

Justice. 


Pleas of Maggie McDermott, Substituted 

Filed January 11, 1934. 

• •#***!# 

1. Now comes Maggie McDermott, substituted defend¬ 
ant, pursuant to the order of the Court herein under date 
of January 4th, 1934, by her attorney, and for a plea to the 
declaration filed herein says that she is the lawful widow 
of Hugh McDermott, deceased, and denies that the| Metro¬ 
politan Police Relief Association of the District of i Colum¬ 
bia is organized for the purpose of paying death benefits 
to those who may be designated by an article in writing filed 
with the official records of said association. 

3—6469a 
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Admits that. Hugh McDermott died on the 8th day of 
November, 1933, but says that he died in or near Shady 
Side, in the State of Maryland, and not in the District of 
Columbia, as alleged. 

Denies that Hugh McDermott filed with the official rec¬ 
ords of said relief association an article in writing desig- 
nating plaintiff, Katherine Simpkins, as the beneficiary of 
the death benefit fund of fifteen hundred dollars, directing 


said fund to be paid to her, and avers that said paper writ¬ 
ing only purports to request that any moneys due the 
8 estate of the said Hugh McDermott by said relief 
association be paid to plaintiff. 

Denies that said paper writing was prepared, approved 
and accepted by said Metropolitan Police Relief Association 
of the District of Columbia, as alleged. 

Admits said paper writing is in the words and figures as 
alleged. 

Denies that said paper writing is in compliance with a 
certain provision of the constitution and by-laws of said 
relief association entitled ‘ 4 Benefits,” as alleged, and denies 
that the quotation of Section 1 thereof in said declaration 
is all of said Section that is pertinent to the claim of said 
plaintiff. 

Denies that there ever became due and owing, or that 
there is now due and owing bv said relief association to the 


plaintiff herein the sum of fifteen hundred dollars, or any 
other sum, on account of the death of Hugh McDermott, or 
otherwise. 

2. For a further plea to said declaration filed herein, 
now comes Maggie McDermott, substituted defendant, pur¬ 
suant to the order of the Court of January 4, 1934, by her 
attornev, and savs that she is the lawful widow of Hugh 
McDermott, deceased, and that at the time of his death on 
to-wit: November 8th, 1933, he was a member in good stand¬ 
ing of the Metropolitan Police Relief Association of the 
District of Columbia, a voluntary, cooperative unincor¬ 
porated association composed of members and ex-members 
of the Metropolitan Police Department of the District of 
Columbia, which is organized for the purpose of paying- 
certain benefits to widows of its members, and others, upon 
the death of a member in good standing, and that under and 
by virtue of the provisions of the constitution and by-laws 
of said relief association, in effect at the time of the death 
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I 

of said Hugh McDermott, entitled, benefits, Sectiofi 1, read¬ 
ing as follows: | 

i 

9 The death benefit of the said Metropolitan Police 

Relief Association shall be in the sum of one thou- 

i 

sand five hundred dollars, payable immediately following 
the proof of the death of a member in good standing, to the 
widow, if any; provided, that in the absence to jthe con¬ 
trary, payment shall be made to such person as shall have 
been recognized by the deceased, and known to the Police 
Department and the community, as having been the late 
wife of the deceased, in which case payment to ithe pur¬ 
ported widow shall be in satisfaction of said relief; child 
or children, if any; father, if any; mother, if any;|brother, 
if any; sister, if any, in order named, unless otherwise dis¬ 
posed of by the deceased, by will, or by article iii writing- 
filed with the official records of the said Association; pro¬ 
vided, however, that should any of the above-namjed bene¬ 
ficiaries be minors or mentally or physically inco 
then the amount of the relief shall be paid to t 
guardian thereof; provided, however, that should some un¬ 
foreseen legal complication arise, it shall then be the duty 
of the Secretary-Treasurer of the said Metropolitaln Police 
Relief Association to withhold payment of said relief until 
passed upon by a competent court, and all expenses, such 
as costs, counsel fees, etc., connected with any litigation 
that may be entered shall be paid out of the money due the 

beneficiarv under this constitution. 

•/ 

This substituted defendant is entitled to the [benefits 
therein provided for, less the amount allowed by this Court 
as counsel fee in its order of January 4, 1934, and s^vs that 
under the terms of the said Section 1 of the title benefits in 
said constitution and by-laws of said relief association, set 
forth above, the said Hugh McDermott was prohibited from 
designating any other person to receive said benefits as 
long as he had a living wife, and that as such lawful widow 
of Hugh McDermott, there is now due and owing to this 
substituted defendant the sum of Fourteen Hundred Dol¬ 
lars that was paid into the Registry of the Court by said 
relief association, under Section 1 of title Benefits herein¬ 
before set out, which said sum is the same sum that is the 
subject matter of this suit, and which is claimed; by the 
plaintiff, Katherine Simpkins, herein. ! 


jnpetent, 
jhe legal 
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3. For a further plea to said declaration tiled herein, now 
comes Maggie McDermott, substituted defendant, pursuant 
to the order of the Court of January 4, 1934, by her 

10 attorney, and savs that she is the lawful widow of 
Hugh McDermott, deceased, and that at the time of 

his death on to-wit; November 8th, 1933, he was a member 
in good standing of the Metropolitan Police Relief Asso¬ 
ciation of the District of Columbia, a voluntary cooperative, 
unincorporated association, composed of the members and 
ex-members of the Metropolitan Police Department of the 
District of Columbia, which is organized for the purpose 
of paying certain benefits to widows of its members, and 
others, upon the death of a member in good standing, in 
accordance with its constitution and by-laws, and says that 
the alleged assignment or direction to pay to Katherine 
Simpkins the benefits due by the said relief association on 
account of the death of Hugh McDermott, set out in the 
declaration filed herein, undertaking to give to Katherine 
Simpkins, who is in no way related to the said Hugh Mc¬ 
Dermott, the sum of fifteen hundred dollars benefits was 
procured by the said Katherine Simpkins by undue influ¬ 
ence and duress practiced by her upon the said Hugh Mc¬ 
Dermott, and says the said Katherine Simpkins has been 
associating* with and dominating the said Hugh McDermott 
for the past several years, that she caused him to leave his 
lawful wife and children and take up his abode with her, 
and that they had been living together alone at various 
places in the District of Columbia and elsewhere for the 
period of seven years immediately preceding the death of 
said Hugh McDermott. That the mind of said Hugh Mc¬ 
Dermott was weak and easily influenced due to the illness 
which finally resulted in his death, and that the said Kath¬ 
erine Simpkins exercised undue influence upon and over 
the said Hugh McDermott by refusing to allow him to see 
his children and friends, and otherwise, and upon the oc¬ 
casion of his executing the said paper writing set forth in 
the declaration filed herein, the said Hugh McDer- 

11 mott, while under the influence and domination of the 
said Katherine Simpkins, was taken by her to the 

Police Headquarters of the District of Columbia, 462 Indi¬ 
ana Ave. N. W., where the officers of the said relief asso¬ 
ciation were stationed and then and there caused to have 
prepared the said paper writing, and examined and super- 
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I 

I 

I 

vised the same, and would not permit the said Hugh Mc¬ 
Dermott to sign any paper except the one she caffsed to be 
prepared and, she did then and there approve the said 
paper writing mentioned and set forth in said declaration, 
and did then and there order him to sign it, an<f he then 
and there under her influence and domination, and without 
free volition on his part signed the said paper writing, and 
avers that by reason of the premises said paper Writing is 
null and void and of no legal effect. 

VIVIAN 0. HIIiL, 

i 7 

Attorney for Substituted Defendant. 

Service of a copy of the foregoing acknowledged this 
11th dav of Januarv, 1934. ! 

RAYMOND M. HUDSO^, 

Attorney for Plaintiff. 

Affidavit of Defense. 

• # * * * * # 

i 

I 

District of Columbia, ss : 

Maggie McDermott, first being duly sworn accqrding to 
law upon her oath deposes and says that she is the widow 
of Hugh McDermott who departed this life at lor near 
Shady Side, State of Maryland, on November 8th, 1933, and 
makes this affidavit of defense pursuant to an ordejr of this 
Court under date of January 4th, 1934, designating her as 
substituted defendant in the above entitled cause [wherein 
Katherine Simpkins is plaintiff, and further says| that at 
the time of the death of Hugh McDermott ije was a 
12 member in good standing of the Metropolitah Police 
Relief Association of the District of Columbia, which 
said relief association has for its object the payment of 
benefits to the widow of any deceased member in good 
standing, and in the absence of such widow to certain other 
specified persons all of whom are blood relatives oi; the de¬ 
ceased, in a certain order named, with certain exceptions; 
that said relief association is a voluntary, cooperative, un¬ 
incorporated association composed of the members and 
ex-members of the Metropolitan Police Department of the 
District of Columbia; and that title Benefits, Section 1, 
of the constitution and by-laws of said relief association, 
which was in full force and effect at the time of the death 
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of the said Hugh McDermott governs the payment of ben¬ 
efits, and which is as follows: 

The death benefit of the said Metropolitan Police Relief 
Association shall be in the sum of One Thousand Five 
Hundred Dollars, payable immediately following the proof 
of the death of a member in good standing, to the widow, if 
any; provided, that in the absence to the contrary, payment 
shall be made to such person as shall have been recognized 
by the deceased and known to the Police Department and 
the communitv, as having been the late wife of the de- 
ceased; in which case payment to the purported widow 
shall be in satisfaction of said relief; child or children, if 
any: father, if any j mother, if any; brother, if any; sister, 
if any; in order named, unless otherwise disposed of by the 
deceased, bv will or bv article in writing filed with the 
official records of the said Association; provided, however, 
that should any of the above-named beneficiaries be minors 
or mentally or physically incompetent, then the amount of 
the relief shall be paid to the legal guardian thereof: pro¬ 
vided, however, that should some unforeseen legal compli¬ 
cation arise, it shall be the duty of the Secretary-Treasurer 
of the said Metropolitan Police Relief Association to with¬ 
hold payment of said relief until passed upon by a compe¬ 
tent court, and all expenses, such as costs, counsel fees, etc. 
connected with anv litigation that mav be entered shall be 
paid out of the money due the beneficiary under this Con¬ 
stitution. 

Affiant further says that Katherine Simpkins was in no 
way related bv blood or otherwise to the said Hugh Me- 
Dermott, and that under and by virtue of the above provi¬ 
sions of the constitution and by-laws of said relief 

13 association, the benefits due therefrom and depos¬ 
ited in the Registry of this Court are payable to 

affiant, the lawful widow of Hugh McDermott, and that 
there is nothing due thereunder to the plaintiff herein, 
Katherine Simpkins. 

Affiant further says that the quotation in the declaration 
and affidavit of merit filed herein purporting to be the perti¬ 
nent provisions of the constitution and by-laws of the Met¬ 
ropolitan Police Relief Association of the District of Co¬ 
lumbia, title Benefits, Section 1, is incorrect and inaccurate, 
and does not fully state the pertinent provisions thereof, 



13 


KATHERINE SIMPKINS VS. MAGGIE MC DERMO 


Jt. 


together 
and else- 


which are fully and correctlv stated hereinbefore bv affiant. 

Upon information and belief affiant avers, and expects to 
prove as a fact at the trial of this cause, the following facts: 

That the alleged assignment or direction to pay j to Kathe¬ 
rine Simpkins the benefits due from the said relief associa¬ 
tion on account of the death of Hugh McDermott, set out 
in the declaration filed herein, undertaking to gife to said 
Katherine Simpkins the sum of Fifteen Hundred Dollars 
as alleged therein, was procured by the said fvatherine 
Simpkins by undue influence and duress practiced by her 
upon the said Hugh McDermott; that the said Katherine 
Simpkins has been associating with and dominjating the 
said Hugh McDermott for the past fifteen years, jsubstitut- 
ing her will in lieu of his; that she caused him to leave his 
wife and children and take up his abode with her!; that she 
and the said Hugh McDermott had been living 
alone at various places in the District of Columbia 
where for the period of seven years immediately preceding 
the death of said Hugh McDermott, particularly at 1420 
R Street N. W., Washington, D. C.; that the miiijd of said 
Hugh McDermott was weak and easily influenced at the 
time of the executing of said assignment due to the illness 

o o 

which finally resulted in his death; that j the said 
14 Katherine Simpkins exercised undue influence upon 

and over the said Hugh McDermott by refusing to 
allow him to see or associate with his children and friends, 
and otherwise, and upon the occasion of his executing the 
said paper writing set forth in the declaration and affidavit 
of merit filed herein, the said Hugh McDermcjtt, while 
under the influence and domination of the said Katherine 
Simpkins, was taken by her to the Police Headqujarters of 
the District of Columbia, 462 Indiana Ave., N. \y., where 
the officers of the said relief association were stationed and 
then and there caused to have prepared the said paper 
writing set forth in said declaration and affidavit |of merit, 
and examined and supervised the same, and would not per¬ 
mit the said Hugh McDermott to sign any paper except 
the one she caused to be prepared and she did then and 
there approve the said paper writing hereinbefore men¬ 
tioned, and did then and there order the said Hugh Mc¬ 
Dermott to sign it, and he then and there under }mr influ¬ 
ence and domination, and without free volition on his part 
signed said paper writing. That the said Katheripe Simp- 
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kins did not give to the said Hugh McDermott any consid¬ 
eration or thing of value to sign said paper writing. 

That by reason of the premises said paper writing is 
null and void and of no legal effect, and that the said Kathe¬ 
rine Simpkins is due nothing from said relief association 
whatever, and that no part of said relief fund is now, nor 
did it ever become, a part of the estate of Hugh McDermott. 

And affiant further avers that the sum of Fourteen Hun¬ 
dred Dollars paid into the Registry of the Court, under 
the order of January 4th, 1934 belongs to her, and not to 
Katherine Simpkins. 

maggie McDermott. 

Subscribed and sworn to before me this 11 day 
15 of January, 1934. 

FRANK E. CUNNINGHAM, 

Clerk. 

By ANDREW A. HORNER, . 

Ass’t Clerk. 

VIVIAN 0. HILL 

Attorney for Substituted Defendant. 

Service of a copy of the foregoing acknowledged this 
11th dav of Januarv, 1934. 

* RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

Plaintiff’s Replication to Pleas 1, 2, 3. 

Filed February 15, 1934. 

******* 

1. The plaintiff, for replication to the first Plea of the 
defendant, states that the allegations of said Plea are 
mainly conclusions of law, and joins issue on the said Plea. 

2. The plaintiff, for replication to Pleas 2 and 3, states 
that the said benefit is properly payable to the plaintiff; 
that the defendant had no right whatever, and can have no 
right whatever, in the said benefit, when, as in this case, 
there is a written designation by the deceased to pay the 
money to the plaintiff. The plaintiff further states that 
the deceased had, during the latter years of his life, paid 
money to the defendant and his children and supported 
and provided for them in addition to, as well as in accor¬ 
dance with, the written separation agreement executed be- 
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tween the deceased and defendant McDermott Mjarch 1927; 
that some several months prior to the execution oj the desig¬ 
nation of payment to the plaintiff, the deceased had exe¬ 
cuted and filed a similar designation in favor of his daugh¬ 
ter, Mrs. Burnadette Monico, and delivered the same to 
her, but later Mrs. Burnadette Monico, deciding that 
16 she did not care to receive the benefit, voluntarily 
returned it to the deceased, and it was jduly can¬ 
celled. Thereafter, the designation of the plaintjiff, as set 
out in the declaration, was executed and filed, without anv 
persuasion, duress, threats or undue influence of | any kind, 
character or description whatsoever; that the plajintiff had 
nursed the deceased for some years prior to his jleath, for 
which she has not been paid or given any remuneration; 
that the deceased was of sound mind and good \till power 
at the time of the execution of the said designation to the 
plaintiff, and he executed the same freely, willingly, volun¬ 
tarily, without any request or suggestion by the j plaintiff; 
there was not, and has not been at any time, an\^ intimate 
or improper relations between the plaintiff and the de¬ 
ceased, and the only relation that existed was that] of nurse 
and housekeeper; the plaintiff denies that she in janv way, 
at any time, interfered with the deceased visiting hlis family 
or communicating with them and giving to them, aind olain- 
tiff states that on the other hand, she encouraged them to 
visit him and him to visit them and to make regular pay¬ 
ments or give money to them; the plaintiff states 1 that she 
should be given a judgment for the money now in the Regis¬ 
try of the Court paid in by the Metropolitan Polipe Relief 
Association. I 

RAYMOND M. HUDSOjST, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

i 

Tuesday, December llj 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record and a jury of good and lawful person^ of this 
district, to wit: Blanche K. Madigan, Mrs. Florence 
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17 I. Bassford, Anna C. Penn, Mrs. Marie C. O’Connor, 
Walter H. Garner, Irving L. Andrews, Mrs. Mary 
C. Mudd, Mrs. Ethel S. Small, Quentin S. Trotter, Abraham 
Rubin, Frank L. Cudlip and Howard 0. Noack, who are 
duly sworn to well and truly try the issue herein joined be¬ 
tween the plaintiff and the defendant, Maggie McDermott, 
and after this cause is heard and given to the jury in charge 
they upon their oath say they find for the said defendant, 
Maggie McDermott 1 , by the direction of the Court. 

Motion for Neiv Trial. 

Filed December 15,1934. 
******* 


Now comes the plaintiff and moves the Court to set aside 
the verdict and grant a new trial for the following reasons: 

1. The verdict was contrary to the law. 

2. The verdict was contrary to the evidence because 

the Court clearlv erred in its construction of the certificate 

%> 

in issue and the by-law as it was in the pleadings. 

3. There was no evidence by the plaintiff or by the de¬ 
fendant of the by-laws of the company other than the state¬ 
ment in the declaration and under that the widow is not 
shown to have any right and the defendants did not put 
anv other by-laws in evidence. 

4. The evidence showed it was the custom of the Asso¬ 
ciation, and Counsel tendered proof of same, that it was 
its practice to accept designations similar to the one in 
issue from members and it was the practice of members to 
make such designations and it was shown that the deceased, 
McDermott, had made a designation that had been accepted 

by the Association prior to the one in issue made to 
18 the plaintiff. 

5. The constructions put on their contracts by the 
Association or its officials is binding on the Court. 

CARL A. MARSHALL, 
RAYMOND M. HUDSON, 
MINOR HUDSON, 

Attorneys for Plaintiff. 


I 

I 
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Supreme Court of the District of Columbia. 

Friday, December 2l, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


* 


* 


i 

Upon consideration of the motion filed herein, fjor a new 
trial, it is ordered that said motion be, and tliej same is 
hereby overruled, and judgment on verdict orderejd. 

Wherefore, it is considered that plaintiff tak^ nothing 
by this action as to the defendant, Maggie McDerihott, that 
said defendant go hence without day, be for noticing held 
and recover of plaintiff her costs of defense to jbe taxed 
by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by bjer attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the suin of One 
Thousand Four Hundred Dollars ($1400.00) and ^ further 
undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 


Monday, January 14| 


19 


„ 1935. 

Session resumed pursuant to adjournment, Hon. 
Chief Justice Alfred A. Wheat, presiding. 


For good cause shown it is this day ordered ithat the 
entry made herein December 21, 1934, be modified as to 
the amount of the supersedeas undertaking so as to read 
in the sum of “One Hundred Fifty Dollars ($150.00) in¬ 
stead of One Thousand Four Hundred Dollars ($1^00.00) ” 
as therein stated. j 

Memoranda. 

i 

January 16, 1935.—Supersedeas Bond ($250) aipproved 
and filed. Proposed Bill of Exceptions and Notice filed. 
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Assignments of Error. 
Filed January 16, 1935. 


Now comes the plaintiff and makes the following assign¬ 
ments of error on the appeal: 

1. The Court erred in denying the plaintiff's motion 
for a directed verdict on the opening statement of the de¬ 
fendant, Maggie McDermott, as her statement did not set 
up facts entitling her to any right or claim to the money 
in the Registry of the Court. 

2. The Court erred in refusing to admit in evidence the 
benefit certificate and the designation in writing thereof in 
favor of the plaintiff, as clearly under the by-laws and under 
the law the plaintiff is entitled to take under such a desig¬ 
nation and the Association is entitled and authorized to 
accept such a designation. 

3. The Court erred in directing a verdict for the defen¬ 

dant, Maggie McDermott, as there was no evidence 
20 that she is the widow of Hugh McDermott and there 
was no evidence of all the regulations, constitution, 
and by-laws of the Metropolitan Police Relief Association 
introduced bv the defendant nor was it in evidence. 

4. The Court erred in holding that the custom and prac¬ 
tice of the benefit association and its officers is not material 
or binding in a suit involving such benefit certificate. 

5. The Court erred in holding that the prior decision of 
Mr. Justice O’Donoghue in the same action between same 
parties on the construction of the regulation in pleading 
and the certificate and designation was not binding on the 
parties and on the trial justice and that the trial justice 
could reverse the former ruling of Mr. Justice O’Donoghue 
at a prior terimof the Court. 

6. The Court erred in the construction it placed on the 
certificate and designation and the regulation that was in 
the pleading, in holding that a widow, if any, was the only 
one who could receive benefits and a member could not 
designate another beneficiary. 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

Attorneys for Plaintiff. 
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.! 

Supreme Court of the District of Columbia 

Friday, April 12,j 1935. 

Session resumed pursuant to adjournment, Hoji. Chief 
Justice Alfred A. Wheat, presiding. 

i 

* # * # * * | # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by her Attorney 
presents to the Court her Bill of Exceptions taken 

21 at the trial of this cause, and heretofore submitted 

7 9 i 

herein, and prays that the same be signed ahd made 

of record, nunc pro tunc, which is hereby accordingly done. 

! 

Designation of Record. 

Filed January 16, 1935. 

* * * * * * # 

i 

Now comes the plaintiff and makes and files thd follow¬ 
ing designation of the record and transcript on appeal and 
directs the Clerk to copy the following: 

1. Plaintiff’s declaration. 

2. The Court order permitting the Metropolitan Police 
Relief Association to pay the money into the Courf. 

3. Maggie McDermott’s pleas. 

4. Plaintiff’s replication. 

5. The order containing the verdict of the jury. 

6. Plaintiff’s motion for a new trial. 

7. Judgment of the Court. 

8. The bill of exceptions. 

9. The assignments of error. 

10. This designation of the record. 

RAYMOND M. HUDSON, 
MINOR HUDSON, j 

Attorneys for Plaintiff. 

Notice. j 

To E. S. Bailey, Esq., V. 0. Hill, Esq., j 

Attorneys for Maggie McDermott. 

Take notice that on February 15, 1935, we will apply to 
the Clerk of the above court for a transcript of th^ record 
in the above action for the purpose of appeal pur- 

22 suant to the foregoing designation of the record. 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

Attorneys for Plaintiff. 
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23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing* pages 
numbered from 1 to 22, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel, herein tiled, copy of which is made part of this 
transcript, in cause No. 83486 at Law, wherein Katherine 
Simpkins is Plaintiff and Metropolitan Police Belief Asso¬ 
ciation of the District of Columbia, a voluntary unincorpo¬ 
rated association, et al., are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 15th day of April, 1935. 

(Seal Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Clerk. 

In the Supreme Court of the District of Columbia. 

24 Law No. 83,486. 

Katherine R. Simpkins, Plaintiff, 

vs. 

Metropolitan Police Relief Association Et Al., 

Defendants. 


Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for hearing before the Honorable Alfred A. Wheat, Chief 
Justice of the Supreme Court of the District of Columbia 
and a jury on December 11th, 1934. Raymond M. Hudson, 
Esq. appeared for the plaintiff and V. 0. Hill, Esq. and 
E. S. Bailey, Esq. appeared for the defendant Maggie Mc¬ 
Dermott and the jury was sworn to try the issues joined. 

Thereupon Raymond M. Hudson, Esq. made the opening 
statement for the plaintiff as follows: 

If your Honor please, ladies and gentlemen of the jury, 
this is a suit over a certificate of fifteen hundred dollars 
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issued by the Metropolitan Relief Association forj former 
members of the Police Department- 

Mr. Hill (interposing): That is fourteen hundjred dol¬ 
lars. 

Mr. Hudson: I know. It is issued to Hugh McDermott, 
a former policeman, payable at his death and we wjill show 
that on October 19, 1933, he designated to the Association, 
under their regulations, that they should pay ij at his 
death, to the plaintiff, Mrs. Katherine Simpkins, land the 
Association accepted the designation. 

Mr. McDermott died on October 8th, was it? 

Mr. Marshall: No, November 8, 1933. 

Mr. Hudson: November 8, 1933, and Mrs. McDermott— 
Mrs. Simpkins then applied to the Association fof fifteen 
hundred dollars and Mrs. Maggie McDermott, the | defend¬ 
ant, made a claim to the Association as the w’idow of Mc¬ 
Dermott for the money, and the Association cam0 to the 
Court; the Association did not pay it and Mrs. Simpkins 
has brought this suit against the Association for the money, 
the fifteen hundred dollars. 

The Association came into Court and told the 
25 Court that Mrs. Simpkins had sued them and was 
claiming it and Mrs. McDermott was claiming it and 
asked the Court to allow them to pay fourteen hundred 
dollars into the treasury of the Court, retaining one hun¬ 
dred dollars for their attorney’s fees, which the Court al¬ 
lowed, and they paid fourteen hundred dollars ipto the 
registry of the Court. 

The issue now is whether Mrs. Simpkins, under her as¬ 
signment and this certificate, is entitled to the money or 
whether Mrs. McDermott is entitled to it. 

We will show you that Mrs. Simpkins was designated, 
duly, and accepted by the Metropolitan Associatiorj. as the 
one to receive the money; that she had been for son^e years 
the housekeeper for Mr. McDermott and a nurse fbr him, 
and that he had not paid her, and that he made this assign¬ 
ment to her and, on that, we will ask you for a verjlict for 
fourteen hundred dollars. j 

Thereupon Vivian 0. Hill, Esq., made the opening state¬ 
ment for the defendant, Maggie McDermott, as follows: 

Your Honor, ladies and gentlemen of the jury: jOn be¬ 
half of Mrs. McDermott, the widow in this case, we will 
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endeavor to show you that slie married the deceased in 

1901, and they had five children, all of them living, and 

that they got along all right; Mr. McDermott was a police 

officer in this city where he served for a number of years 

and retired and, during his service as said police officer, 

he met Mrs. Simpkins on Fifth Street, not far from here, 

and began an association with her that culminated in the 

separation of him from his family, and this assignment 

vou have heard mentioned bv Mr. Hudson. 

% * 

We will show you that Mr. McDermott and his wife got 
alone; all right until he met this woman who called him 
up at his home on his telephone, importuned him to come 
to see her and stay until midnight, ordered him to bring 
her flowers and compacts which he did, stated that she was 
glad to turn him down on occasions for dates when her 
mother was sick because it would make a better impression 
on him. 

We will show you that Mrs. Simpkins, a married woman, 
separated from her husband, not divorced, did those 
things. 

We will show that matters progressed from that 
26 stage until Mr. McDermott finally left his family 
and took up his abode with Mrs. Simpkins, at first 
with her and her son; that for a couple of years Mr. Mc¬ 
Dermott never met his family anywhere; he saw some of 
them, at least these children, although thev were verv fond 
of him and he was fond of them, and he was estranged 
from them by this arrangement. 

We will show vou that the time finallv came when Mrs. 
Simpkins ’ son dies and Mr. McDermott and she took up 
their abode separatelv bv themselves where thev lived in 
an apartment on R Street and, in 1918, they finally went 
in a house at Shady Side, Maryland, where they had what 
they called an apartment- 

Mr. Hudson (interposing): None of that is alleged. 
They just allege here fraud and duress; none of those facts 
are alleged. 

I do not know’ how r it could be considered proper to state 
them. 

Mr. Bailey: They don’t have to set up the facts, just a 
general allegation. 

The Court: Go on. 

Mr. Hudson: I except. 
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I 

Mr. Hill: That there came a time when Mr. McDermott 
became ill; he came back to 'Washington, in November, 
1932, sick. 

He was met at the train by Mrs. Simpkins, takbn to his 
apartment on R Street and, in a day or two, aftejr he ar¬ 
rived there, she called an attorney for him and had him 
draw up a will in which she had him make her sol^ benefi- 
ciarv, leaving all his children and wife out. 

We will show you that from there he went to ] Walter 
Reed Hospital where she took him in an ambulanbe, sick, 
and he was there for a considerable time and while he was 
in the hospital on one occasion his daughter, Bur'gndette, 
arrived there and Mrs. Simpkins was there andj that a 
Notary Public and some other men as witnesses weije there, 
and they had a paper for him to sign and he was in a coma; 
that he did not know his daughter and he made sucli a poor 
effort that the Notary Public said that he could not i:ake the 
acknowledgment and would have to wait until he 
27 recovered sufficiently to take the acknowledgment, 
which did occur; that he had to erase his signature, 
and on inquiry it developed it was a power of attorney for 
Mrs. Simpkins to sign this man’s checks. 

He got out of the hospital, not a cured man, but an‘invalid, 
and from there he was taken home, first to the apartjnent on 
R Street and then to Shadv Side, Marvland. 

We will show vou that before he left the citv hei visited 
his daughter—I might say, a little prior to that, that he made 
a trip to Reno and his daughter loaned him one hundred and 
seventy-five dollars which was never repaid and wliich she 
asked him to repay but he never did, but in reply, Mrs. Simp¬ 
kins came to her. 

We will show you that Burnedette McDermott paid some 
of the premiums and kept some of this insurance aljive and 
made it possible for the insurance to be here, and her father 
made this insurance out to her and that she had heard rumors 
that the Association had gone bankrupt and that ^he told 
her father about it and her father and Mrs. Simpkiiis came 
over and took the policy and said that they would look into 
it, he said he would look into it, and he took this and, instead 
of looking into it to determine whether or not theV were 
bankrupt or all right, he takes it to the Police Department 
and there asks to have it transferred to Mrs. Simpkins, she 
being there and supervising the transfer. 
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Before lie was allowed to sign it, it was prepared by the 
Police Department 1 handed to him without reading it, and 
he handed it to Mrs. Simpkins and he said: “Does that suit 
vou?” And she said: “Yes” and he signed it right awav. 

In those circumstances—he was out of the hospital, a sick 
man; the doctor told him not to drive his car; Mrs. Simp¬ 
kins was looking after all his affairs, cashing his checks, 


attending to his business, calling attorneys for him, and 
doing everything of that character. Mr. McDermott was 
then sick, too ill to resist, suffering from high blood pressure 
and shortly after that in October it was that he signed this 
paper in the Police Department and in November he 
28 died. 

After we have shown vou those facts and the Court 
has instructed vou as to the law, we trust vou will bring in 
a verdict for the defendant, for the widow, who is designated 
by the Department as the beneficiary under the insurance 
we are claiming. 

The Court: What is the real issue, whether this designa¬ 
tion was obtained bv fraud? 

Mr. Hill: Yes. That is an issue and also the issue as to 
the construction of that Section 1 as to benefits. 

We claim, that that, by the terms of it, limits the designa¬ 
tion to blood relatives of this man. 

The Court: That is a question of law. 

Mr. Hill: Yes. 

The Court: The question of fact is the undue influence? 

Mr. Bailey: That is the only question of fact. 

Mr. Hudson: Now, if your Honor please, may I move 

that there is not anv facts stated that constitute a cause of 

* 

action for the defendant? 

Tliev admit the certificate. Thev admit the assignment. 
They allege in their plea that there was duress. 

The law in the District of Columbia has been so clearly 
stated that there is no question about it. 

There is no fact, not one fact stated that shows any duress, 
fraud, or threat. 

The Court: I see by the record that you asked for judg¬ 
ment under the Seventy-third Rule, and then moved to strike 
out the plea of the defendant, and that was denied. 

So, I think we will hear it. 

Mr. Hudson: But what alleged fraud is there, your 
Honor ? 
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Now lie does not state any fraud that he is going tjo prove. 
He does not state any fraud here. 

The Court: I guess we will have to go ahead and jfcry it. 

Mr. Hudson: I will except. 

The Court: All right. j 

29 Thereupon the plaintiff, Katherine R. Simpkins, to 
sustain the issue on her part, being first duly} sworn, 

testified that she is the plaintiff and she knew HughjMcDer- 
mott, who died November 8, 1933, and was a membelr of the 
Metropolitan Police Relief Association of the District of Co¬ 
lumbia and had a certificate number 00698 in sai^l Asso¬ 
ciation and she identified the certificate and also the!assign¬ 
ment or designation that McDermott made to the sai^l Asso¬ 
ciation. Thereupon the plaintiff offered in evidence the 
certificate as Plaintiff’s Exhibit No. 1 and the assignment 
or designation as Plaintiff’s Exhibit No. 2, to which the 
defendant objected on grounds that are twofold, j 

‘‘The first is, and if your Honor will bear with) me in 
reading it, here is an assignment, as it appears, and it is 
copied in the declaration and it is offered in evidence.” 

Thereupon the plaintiff withdrew the offer of t|he cer¬ 
tificate and the designation for the time being and further 
examined the witness. She testified that the original and 
copy of the designation were prepared by Mr. Crgwford, 
who was in charge of the office of the Metropolitan! Relief 
Association when Mr. McDermott took the plaintiff to the 
office of the Association on the morning of October 19, 
1933, and he requested the Police Association to tehange 
the designation of the certificate from Bernadette ^ionaco, 
in whose name the designation then stood, and to cancel 
that designation and issue another one, which they did. 

Witness testified that the ones in charge of the office of 
the Metropolitan Relief Association at the direction of Mr. 
McDermott changed the designation and had it designate 
the plaintiff and Mr. Crawford then prepared the designa¬ 
tion which we have here and is offered in evidence. After 
he had prepared it they signed it and he handed it to Mr. 
McDermott and he signed. He then gave Mr. Crawford 
one paper and he folded another paper and put it in his 
pocket and the copy we have here is the one he folded and 
put in his pocket. Thereupon the plaintiff offered the 

30 said certificate as the Plaintiff’s Exhibit No. 1 ^nd the 
said designation as the Plaintiff’s Exhibit N<j>. 2, to 
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which the defendant objected on the ground that no one 
but the widow, if the widow is living, was entitled to re¬ 
cover under the said certificate and that designations of 
third parties were prohibited if there was a widow or blood 
relative living, which objection the Court sustained, to 
which ruling excepted, which exception was allowed. The 
said certificate and designation so offered and rejected 
are in the following words: 


No. 00698. 

“ Metropolitan Police Relief Association, 
of the District of Columbia. 

Certificate of Membership 

This certifies thht Hugh McDermott is a member of the 
Metropolitan Police Relief Association of the District of 
Columbia. Said membership continuing in effect on pay¬ 
ment of monthly dues and complying with rules of said 
Association. 

This certificate to be surrendered at time of payment to 
beneficiary. In Witness Whereof, the said Association has 
caused this certificate to be signed by its duly authorized 
officers, and its seal to be hereunto affixed at the city of 
Washington, D. C., this 1st day of July, A. D., 1931. 

C. L. PLEMMONS (Signed) 

President. 

H. M. LUCKETT (Signed) 

Secretary and Treasurer 

The designation of the plaintiff as beneficiary is in the 
following words and figures: 

i 

Government of the District of Columbia 
Metropolitan Police Department 

Reply to Major and Superintendent 

October 19, 1933. 

To the Metropolitan Police Relief Association, 
Washington, D. C. 

Gentlemen : 

In the event of my death as a member in good standing 
of the Metropolitan Police Relief Association, Male Branch, 
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I 
I 

it is my desire that anv moneys due mv estate !by said 
•/ •/ * * * 

31 association shall be paid to Katherine Simpkins of 
ip 1432 R Street, N. W. Washington, D. C., a|nd I so 

direct. 

This abrogates any previous disposition I may ha\ie made 
of the above mentioned insurance. j 

Very respectfully, 

hugh McDermott, 

#1432 R Street, N. jw. 

Washington, D. C. 

Witnesses: R. R. PRICE (Signed), 

HOWARD E. CRAWFORD (Signed^. 

The witness further testified that she made demand upon 
the Metropolitan Relief Association through her attorney, 
Carl A. Marshall, for payment of this certificate arid that 
the Association did not pay her the money called |for by 
the certificate and designation. She did not kno# what 
they did with it. j 

Thereupon, to further sustain the issue on behalf! of the 
plaintiff, a witness, Carl A. Marshall, being first duly 
sworn, testified that he was the Carl A. Marshall whprn the 
plaintiff mentioned as her attorney whom she directed to 
make demand on the Metropolitan Police Relief Association 
for payment of the said certificate in issue and that he 
made demand on the Association and they refused to pay 
it and paid the money into this Court as shown py the 
Court’s record. 

Thereupon the plaintiff rested. j 

Thereupon the defendant, Maggie McDermott, fnoved 
the Court for a directed verdict in favor of Maggie Mc¬ 
Dermott, which motion the Court granted and directed the 
verdict in favor of Maggie McDermott, to which ruling of 
the Court in so directing the verdict in favor of Maggie 
McDermott the plaintiff excepted, which exceptior| was 
allowed. 

Thereupon the jury returned the verdict as instructed by 
the Court in favor of the defendant, Maggie McDermott. 

Thereafter the plaintiff filed a motion for a new tri^l and 
later amended it by adding a sixth ground, which said mo¬ 
tion as amended the Court denied, to which ruling <f>f the 
Court the plaintiff excepted, which exception was allowed. 
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The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
plaintiff. 

And thereupon, and as all of said exceptions were 
32 duly noted and allowed as aforesaid and dulv en- 
tered upon the minutes of the Court, before the jury 
retired to consider its verdict, and because the matters and 
things hereinbefore recited are not matters of record, in 
order to make the same a part of the record herein, which 
is hereby ordered, so that the plaintiff may have his case 
reviewed on appeal, the plaintiff, by its attorney, moves 
the court to sign and seal this, its Bill of Exceptions, to 
have the same force and effect as if each and everv one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
plaintiff tenders this, its Bill of Exceptions, and requests 
the court to sign and seal the same, which is accordingly 
done, now for then, this 12th dav of April, 1935. 

! ALFRED A. WHEAT, 

Chief Justice, 


Rewritten as directed by Chief Justice Wheat. 

RAYMOND M. HUDSON, 
i Attorney for Plaintiff. 

OK. 

V. 0. HILL, 

Attorney for Defendant. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 6469. Katherine Simpkins, Appellant, vs. 
Maggie McDermott: United States Court of Appeals for 
the District of Columbia. Filed Apr. 30, 1935. Henry W. 
Hodges, Clerk 
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v. 

Maggie McDermott, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

We do not deem the facts in this case to be sufficient¬ 
ly stated by the appellant to enable us to discuss; prop¬ 
erly the questions involved and having this in; mind 
the case mav be stated as follows: 

* . i 

This case is here on appeal from the action of the 
Court below in directing a verdict for the appellee on 
the ground that the appellee as the widow of Hugh 
McDermott was entitled to receive the fund or tjenefit 
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represented by the certificate of membership of Hugh 
McDermott in the Metropolitan Police Relief Associa¬ 
tion of the District of Columbia. (R. 26, 27) 

Hugh McDermott, an ex-member of the Metropoli¬ 
tan Police Force of the District of Columbia and at 
the time of his death, which occurred on November 8, 
1933 (R. 5), was a member in good standing of the 
Metropolitan Police Relief Association of the District 
of Columbia, a voluntary, co-operative unincorporated 
association, composed of members and ex-members of 
the Police Department of the District of Columbia, 
and which was organized for the purpose of paying- 
certain benefits to widows and other relatives upon 
the death of a member in good standing. (R. 8) The 
pertinent provision of the constitution and by-laws 
of the Metropolitan Police Relief Association in effect 
at the time of the death of Hugh McDermott is Sec¬ 
tion 1, entitled ^Benefits” hereinafter set forth in 
toto. 

On December '13, 1933, the appellant, Katherine 
Simpkins, a stranger to the blood of the deceased, 
Hugh McDermott, filed suit against the Metropolitan 
Police Relief Association and certain of its officers 
claiming the death benefit of $1500.00 as provided by 
said Section 1, basing her right to it upon a purported 
assignment from Hugh McDermott dated October 19, 
1933. (R. 2.) The appellee, the widow of said Hugh 
McDermott, having presented a claim for the ‘ 4 bene¬ 
fit provided in said Section to the proper officer of 
the Metropolitan Police Relief Association, it by virtue 
of the authority conferred by Section 1531 of the D. C. 
Code filed a petition with the Court asking leave to 
surrender the money to the Court and require Maggie 
McDermott, the appellee, to appear as party de- 
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fendant. On January 5, 1934, the Court passed an 
order authorizing the defendants to pay intp the 
Registry of the Court the sum of Fourteen Hundred 
($1400.00) Dollars, the sum remaining after counsel 
for the Association was allowed to deduct the spin of 
One Hundred ($100.00) Dollars as counsel feesl and 
further ordered that the appellee, Maggie McDer¬ 
mott, widow of Hugh McDermott, be required Within 
ten days to appear and make herself defendant ijn the 
action in lieu of the original defendants. (R. 7.)| On 
January 11, 1934, the appellee, Maggie McDerjnott, 
as substituted defendant filed three certain pleas to 
the declaration of the appellant, Katherine Simpkins, 
in each of which, among other things, she alleges she 
is the widow of Hugh McDermott, and in the second 
plea Section 1 of the constitution and by-laws o£ the 
Metropolitan Police Relief Association is set out in 
full and in her third plea it is alleged that Katherine 
Simpkins is in no way related to Hugh McDerinott. 
(R. 7, 8, 9, 10 and 11). Thereupon on April 15, |l 934, 
the appellant, Katherine Simpkins, filed two replica¬ 
tions to the pleas of the appellee, Maggie McDer¬ 
mott. In the replication numbered two to pleas! two 
and three of the defendant the appellant admits, by 
not denying as provided by Rule 29 of the Law Rules 
of the Supreme Court of the District of Columbia, 
that the appellee, Maggie McDermott, was the widow 
of Hugh McDermott and admits, by not denying, [that 
Section 1 of the constitution and by-laws of the Met¬ 
ropolitan Police Relief Association as set out in} the 
second plea of Maggie McDermott, the appelle, is true 
and correct, and admits, by not denying, that she | was 
not related to Hugh McDermott. (R. 14 and 15.!) 

The plaintiff testified that Hugh McDermott was a 


I 

i 
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member of the Metropolitan Police Relief Associa¬ 
tion of the District of Columbia and had a Certificate 
Xo. 0069S. She identified the certificate and also the 
assignment or designation that Hugh McDermott 
made to the Association. She testified that the origi¬ 
nal and copy of the designation were prepared by Mr. 
Crawford, who was in charge of the office of the Met¬ 
ropolitan Police Relief Association when Mr. McDer¬ 
mott took the plaintiff to the office of the Association 
on October 19, 1933, and he requested the Police Re¬ 
lief Association to change the designation of the cer¬ 
tificate from Bernadette Monaco, in whose name the 
designation then stood, and to cancel that designa¬ 
tion and issue another one, which they did (R. 25); 
that the ones in charge of the office of the Metropoli- 
ton Police Relief Association at the direction of Hugh 
McDermott changed the designation and had it desig¬ 
nate the plaintiff, and Mr. Crawford then prepared 
the designation and after he prepared it they signed 
it and handed it to Mr. McDermott and he signed it. 
(R. 25 and 26.) He gave Mr. Crawford one paper 
and he folded another paper and put it in his pocket, 
(R. 26), which Ihtter paper is the one plaintiff offered 
in evidence of the assignment or designation to her 
as beneficiary under the policy. The defendant 
objected to this offer upon the ground that no one but 
the widow, if the widow is living, was entitled to re¬ 
cover under the certificate and that the designation 
of third parties was prohibited if the widow was liv¬ 
ing, which objection the Court sustained. After tes¬ 
timony showing a demand was made upon the Asso¬ 
ciation by the plaintiff for the payment of the ‘‘bene¬ 
fit’ ’ and a refusal so to pay by the Association, the 
plaintiff rested. (R. 27.) 


Thereupon the defendant, Maggie McDermott, ljnoved 
the court to direct a verdict for the defendant. ! This 
motion was granted by the court. (R. 27.) 

The assignments of error really present a jsingle 
question, whether by the Constitution and by-lajws of 
the Metropolitan Police Relief Association the yudow 
of a member is entitled to receive the benefits provided 
or whether the member if he leaves a widow may qssign 
such benefits to a stranger to the blood. Another as¬ 
signment of error, subordinate in its character, \vhich 
is disposed of by the pleadings is whether the appellee 
is the widow of Hugh McDermott. 

ARGUMENT. j 

L 

The appellee, the widow, is entitled to receive the bene¬ 
fit provided by the Constitution and by-laws qf the 
Metropolitan Police Relief Association and may 
not be deprived of this benefit by the purported 
assignment of Hugh McDermott to the appellant, 
a stranger to his blood. I 

For the convenience of the Court and to enabjle us 
properly to discuss the question involved we quotej Sec¬ 
tion 1 of the Constitution and by-laws of the Associa¬ 
tion. This Section entitled ‘ 4 Benefits” provides:! 

“The death benefit of the said Metropolitan 
Police Relief Association shall be in the sum of 
One Thousand Five Hundred Dollars, payable im¬ 
mediately following the proof of the death j of a 
member in good standing, to the widow, if any; 
provided, that in the absence to the contrary,!pay¬ 
ment shall be made to such person as shall have 
been recognized by the deceased, and known tp the 
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Police Department and the community, as having 
been the late wife of the deceased; in which case 
payment to the purported widow shall be in satis¬ 
faction of said relief; child or children, if any; 
father, if any; mother, if any; brother, if any; 
sister, if any, in order named, unless otherwise dis¬ 
posed of by the deceased, by will, or by article in 
writing filed with the official records of the said 
Association; provided, however, that should any 
of the above-named beneficiaries be minors or men¬ 
tally or physically incompetent, then the amount 
of the relief shall be paid to the legal guardian 
thereof; provided, however, that should some un- 
forseen legal complication arise, it shall then be 

the dutv of the Secretarv-Treasurer of the said 
•> * 

Metropolitan Police Relief Association to withhold 
payment of said relief until passed upon by a com¬ 
petent court, and all expenses, such as costs, coun¬ 
sel fees, etc., connected with any litigation that 
may be entered shall be paid out of the money due 
the beneficiary under this Constitution.” (R. 9) 


It mav be notbd that this Section is denominated 
44 Benefits’ * and the fund itself is characterized as 
“death benefit.” Therefore, it is quite evident that 
the whole purpose and scheme of the Association was 
designed to provide the benefit mentioned for the 
familv and relatives of the members of the Association 


and was established for no other purpose. In making 
the provision for the family and relatives, the first con¬ 
sideration, as is usual and customarv in beneficial asso- 
ciations, is given by the by-laws to the widow. This 
by-law, Section 1, gives to the widow the 44 benefit” 
absolutely without leaving any power in the member to 
deprive her of this right. It provides in part that: 


4 4 The death benefit of the said Metropolitan 
Police Relief Association shall be in the sum of 
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One Thousand Five Hundred Dollars, payable im¬ 
mediately following the proof of death of a mem¬ 
ber in good standing to his widow, if any;”! 

i 

| 

This clause is complete in itself and is definite and 
clear. Bv plain and direct language it gives an impera¬ 
tive order to pay the “benefit” to the widow without 
reservation or qualification. This construction, it is 
submitted, not only accords with the language em¬ 
ployed in the Section, but also accords with tliei spirit 
and intention animating those who conceived a!nd es¬ 
tablished the benefit fund. The view just expressed is 
emphasized and reinforced by the language following 
the words “if any;” noted above. The Sectio^i con¬ 
tinues “provided that in the absence to the contrary;” 
and then it proceeds to name other members pf the 
familv and relatives who may be entitled to receive the 
benefit if there is no widow. This phrase unquestion- 
ablv means that only in the absence of a widokv can 
the provision following this phrase become effective. 
In other words, if there is a widow, then we lqok no 
further for a beneficiary or any right residing in the 
member to make a designation or disposition pf the 
“benefit”. I 

The contention of the appellant, who is a stranger to 
the blood, is that under a purported assignment I from 
Hugh McDermott she is entitled to receive the benefit 
and she grounds this supposed right on the language 
appearing in the Section that: 

“Unless otherwise disposed of by the deceased, 
by will, or by article in writing filed with the official 
records of the said Association.” j 

It will be observed this language appears afte^’ the 
names of the beneficiaries and the pointing out cjf the 
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order in which thev shall take, and onlv reserving to 
the member the right to reverse the order. The appel¬ 
lant's contention, we submit, is wholly without merit. 
The fund is denominated “Benefits”. The whole pur¬ 
pose for its establishment was to provide for the family 
and relatives named. The appellant, a stranger to the 
blood is not a berieficiarv in anv sense of the word and 

ms » 

does not come within the object or purpose of the Sec¬ 
tion. Neither legallv nor bv usage is the word “bene- 
lit" as used in the Section of the Association ever asso¬ 
ciated with a stranger to the blood. That it was not 
the intention tlnit a stranger to the blood should re¬ 
ceive the “benefits” is also indicated bv the clause: 


“Provided, however, that should any of the 
above named beneficiaries be minors or mentally 
or physically incompetent, then the amount of the 
relief shall be paid to the legal guardian thereof;” 


appearing immediately after the clause upon which the 
appellant relies. This provision in terms includes and 
is confined to the beneficiaries “above named” and 
plainly excludes the notion that a stranger to the blood 
mav receive the “benefits”. If this were not true cer- 
tainly we must assume a like provision would have 
been made in this respect to take care of strangers to 
the blood. It mav be noted too that the bv-laws in this 
clause speak of the amount of the relief. 'We do not 
think in terms of “relief” as here used as applying to 
a stranger to the blood. To permit the appellant, 
therefore, to become a beneficiarv would be to do vio- 
fence, we contend, to the spirit and intention of the 
purpose for which the benefit was established as well 
as to the letter of the Section. Even if the language 
upon which the appellant relies was much stronger yet 


it would have to yield to the clear intention pf the 
founders of the Association. It is a familiar rule that 
a thing may be within the letter of the Statute ahd not 
within the Statute, because not within its spirit or 
within the intention of its maker. IToly Trinity v. 
United States , 143 U. S. 457; Taylor v. United States, 
207 U. S. 121; Binns v. United States, 194 IT. Sj. 486; 
Coke v. Illinois Cent. R. Co., 255 Fed. 190. j 
The reasonable interpretation of the language, it is 
submitted, upon which the appellant relies, and indeed 
the only meaning that can be attributed to it, is that 
the member by will or designation may name any per¬ 
son mentioned in the class and shall not be restricted 
to the order in which they are named in the Section. 
In other words, he is restricted to the class. 

The widow, however, is the first and primary concern 
of the 44 benefit ” established and the member miv not 

I * 

deprive her of the benefit, for we have seen that the 
words 44 unless otherwise disposed of” do not relate to 
or affect the right of the widow. These words cannot 
gramatically or otherwise be construed to bear upon 
the clause which gives the 4 ‘benefit” to the widow. 
Even a slight analysis of the Section indicates! this. 
Her rights are fixed and determined by the plaiji lan¬ 
guage and meaning of the Section. 

While the right of the appellee, the widow, to the 
benefit is clear under the Section referred to, yet we 
are not left to this alone. The Metropolitan Police Re¬ 
lief Association is in spirit, essence and effect a bene¬ 
ficial or fraternal association, fostered and maintained 
as such and accordingly falls within the purview of 
Section 749 of the D. C. Code. This Section o£ the 

D. C. Code has been considered bv this Court in Elec- 

* 

m i 

meal Workers Benefit Association v. Brown, 58 App. 
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D. C. 203, and the Court in holding* that the designated 
beneficiary who was not insured’s legal wife was not 
entitled to the fund, said: 

“We are of the opinion that the designation of 
Harriet M. Brown as beneficiary of the certificate 
in question was null and void. The statute ex¬ 
pressly provided that such beneficiaries should be 
limited to the families, heirs, blood relatives, af¬ 
fianced husband, or affianced wife of the insured 
members, or to persons dependent upon such mem¬ 
ber. It is, of course, plain that plaintiff was not 
the wife of Joseph A. Brown, for at the date of 
the certificate and continuously thereafter, up to 
the time of his death, he was in law the husband of 
Susan B. Brown, from whom he was never di¬ 
vorced. It is also settled that under the facts in 
this case she cannot claim to be a “dependent” of 
the decedent. Unfortunate as the case may be, 
the relationship of the plaintiff with the decedent 
under the circumstances was illicit, and she ac¬ 
quired no right to be supported by him. Either of 
them had the right to end the relationship without 
incurring any lawful liability toward the other, 
and in contemplation of law neither of them was 
a “dependent” of the other. 

“In Keener v. Grand Lodge, etc., 38 Mo. App. 
543, a case relating to the proceeds of a death 
benefit certificate issued by a benefit society upon 
the life of one of its members, it is held that the 
beneficiary of the fund must be of the class named 
in the law which brings the association into being, 
and neither the term “families” nor “other de¬ 
pendents,” includes one knowingly occupying the 
relation of concubine or mistress, though named in 
the certificate as bearing the relation of wife, and 
though the member may have supported her, and 
she depended upon him for support. And in such 
case it is the duty of the court to see that the 
money is paid out as directed and required by the 
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rules and regulations of the society, and to deter¬ 
mine who is the proper person to receive it.” 

Apart from the other considerations presented, it is 
submitted, that this case is dispositive of the Question 
here presented. 

The right of the appellee under Section 74^, which 

was considered by the Court in the above ca$e is not 

affected bv Section 764 of the D. C. Code. Thi& section 
* 

excludes from the application of Section 749 tmy cor¬ 
poration, society, order or association carrying on the 
business of life, health, casualty or accident insurance 
for profit or gain, and excludes other societies orders 
or associations that do not have as their principal ob¬ 
ject the issuance of benefit certificates of merpbers in 
case of death, or the payment of sick, funeral pr death 
benefits exceeding the amount of One Hundred jDollars. 
It does not by terms or implication apply to thb Metro¬ 
politan Police Relief Association which has for Sits pur¬ 
pose issuance of benefit certificates to membersj in case 
of death in the amount of Fifteen Hundred Dollars. 

The appellant in her brief, page 6, says tkiat the 
words “the widow, if any,” is simply a parenthetical 
clause to take care of a common-law wife and proceeds 
apparently to argue that the proviso should bb disre¬ 
garded. Thus the appellant is driven to the specious 
argument that the wording and meaning of the j)y-laws 
should be wiped out. The fallacy of this position is 
made manifest by an examination of the by-lays and, 
we submit, it needs no argument to demonstrate the 
office the proviso performs and that it in no wise re¬ 
stricts or limits the right of the widow to the fupd. On 
the contrary by the proviso itself and in the language 
following the proviso “that in the absence (of a ^idow) 
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to the contrary/’ is found a complete answer to the 
appellant \s contention. 

Appellant's brief is replete with statements of as¬ 
sumed facts which are not found in the record. On 
page 2 of her brief the appellant says that the relevant 
portion of the by-laws was quoted in plaintiffs dec¬ 
laration. This is not a fact. The relevant portion of 
the by-laws, which includes all of Section 1, was set 
out in plea number two of the appellee to the declara¬ 
tion of the appellant. (R. S.) 

It is not a fact as stated in the appellant's brief that 
counsel for the appellee informed the Court that the 
only question of fact was fraud. Counsel for the ap¬ 
pellee stated to the Court that the issue was a construc¬ 
tion of Section 1 as to benefits, the trial court remark¬ 
ing “That is a question of law,” and counsel replying 
“Yes”, and the Court remarking “The question of 
fact is the undue influence?” and counsel for the ap¬ 
pellee replying, “That is the only question of fact.” 
(B. 24.) 

On pages 2 and 3 of appellant’s brief it is stated 
that appellee moved for judgment in the Court below. 
There is nothing in the record to show this and in fact 
no such motion was made. The record shows: “The 
Court: I see by the record that you asked for judg¬ 
ment under the Seventy-third Rule, and then moved to 
strike out the plea of the defendant, and that was 
denied.” (R. 24.) 

There is nothing in the record showing that the trial 


justice did not follow the ruling of the motions jus¬ 
tice, the record indicating quite the contrary. (R. 24.) 
Had the trial justice refused to follow the action of the 
motions justice, nevertheless this would not avail the 
appellant. The ultimate responsibility is that of the 


13 



trial justice. Marks v. Frigidaire Sales Corporation, 
60 App. D. C. 359. | 

Appellant has inserted in her brief, page |3, part 
of her proposed bill of exceptions, which was! not al¬ 
lowed bv the Court. There is nothing in the record 
showing that any of the matter stated in appellant’s 
brief on page 3 from the quoted part thereof clown to 
the point where “appellee moved for a directed ver¬ 
dict in her favor, which was granted and exception 
allowed” appearing on page 4 of appellant’|s brief 
ever occurred. Indeed, there was no offer mjade bv 
the appellant to show the custom or practice! of the 
Metropolitan Police Relief Association to accept!, recog¬ 
nize and pay out benefits under designations Similar 
to the one offered. There was no tender made b\j appel¬ 
lant of any proof whatever upon this point. There 
was no offer made by the appellant to show tl^at the 
appellee was drawing $60.00 per month pensiofi from 
the Metropolitan Police Relief Association, ^n fact 
the Association pays no such pensions and thje pen¬ 
sion which the appellee is receiving is from tlje Dis¬ 
trict of Columbia and not from the Association Ap¬ 
pellant’s brief at page 6 states that her replication 
denied and joined issue on the allegation in thb pleas 
of widowhood and of any right of the appellee!under 
the by-laws. Attention may be invited to the appel¬ 
lant’s replication to appellee’s pleas two and tliree in 
which there was no denial of widowhood and po de¬ 
nial that appellee’s second plea contained a fujll and 
correct statement of the provisions of Sectiop 1 of 
the by-laws (R. 14 and 15.) At page 7 of her brief 
appellant says she offered to prove that the Associa¬ 
tion had always and often so construed Section il and 
could have proved payment based on such copstruc- 
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tion. There is nothing in 1 lie record showing such 
offer and in fad no such offer was ever made. 

The assertion of the appellant of matters not con¬ 
tained in the record and the denial of the appellee in 
respect to the matters so asserted serve only to em¬ 
phasize the propriety and soundness of the rule that 
the parties will not be permitted to discuss alleged 
facts not contained in the record. The appellant 
argues in her brief, page 7, that the construction 
placed on its by-laws by the officials of an Association 
is binding on the 1 Courts, and undertakes to cite cases 
in support of her contention. There is no evidence 
in the record showing that any such construction was 
ever placed on the by-laws as is contended for by the 
appellant. The dnly evidence in the record is that the 
appellant testified that the original and copy of the 
designation were prepared by Mr. Crawford, who was 
in charge of .the office of the Metropolitan Police Re¬ 
lief Association and that Mi^^Dermott took the plain¬ 
tiff to the office of the Association on the morning of 
October 19, 1933, and he requested the Metropolitan 
Police Relief Association to change the designation 
of the certificate from Bernadette Monaco in whose 
name the designation then stood, and to cancel that 
designation and issue another one, which they did. 
(R. 25.) The record does not show that the officials 
of the Metropolitan Police Relief Association knew 
whether the appellant was or was not a daughter of 
Hugh McDermott or whether or not he had a widow 
living. There is a total absence of evidence on this 
point. The record does show, however, that after the 
death of Hugh McDermott the appellant through her 
attorney made demand on the Association for pay¬ 
ment of the amount of the fund and the Association 
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refused to pay it. (R. 27.) We are justified, (there¬ 
fore, we submit, in assuming that the Association had 
learned that the appellant was a stranger to thd| blood 
and that a widow was living and accordingly refused 
payment. Appellant argues from this state ofj facts 
that the Association had placed a construction Ion its 
by-laws and that such construction supports the con¬ 
tention of the appellant. Even though we were to as¬ 
sume knowledge on the part of the officials of the Met¬ 
ropolitan Police Relief Association that the appellant 
was a stranger to the blood of Hugh McDermott and 
that he had a wife living, which indeed would! be a 
violent assumption in the light of the record, Never¬ 
theless an isolated instance will not prove custom or 
practice. In Oelricks v. Ford, 23 How. 49, it was 
held usage cannot be established by indefinite! and 
uncertain evidence. Four instances in the couitse of 
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two years, are insufficient to establish a usage, Adams 
v. Otterback, 15 How. 539. In Insurance Companies 
v. Wright, 1 Wall. 456, it was held that no usagte can 
be incorporated into a contract which is inconsistent 
with the terms of the contract; and evidence of a Nsage 
or custom is not admissible to contradict (Salmon 
Falls Mfg. Co. v. Goddard, 14 How. 446) vary, (Rj liven 
v. New England Screw Co., 23 How. 420), or ac^d to, 
(Oelricks v. Ford, 23 How. 49) either the express or 
implied ( Insurance Co. v. Wright, 1 Wall. 456) terras 
of a contract. It is settled that the usage, custo^i or 
practice must be shown by evidence of a course ofj con¬ 
duct or action and that a single instance cannot estab¬ 
lish such usage, custom or practice. It would serve 
no useful purpose to discuss the cases cited by the ap¬ 
pellant and would unnecessarily prolong the brief so 
to do. Suffice it to say that the cases cited by the ap- 


j 
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pellant are not applicable to the facts found in the in¬ 
stant case. 

II. 

The record shows that the appellee is the widow of 
Hugh McDermott and that Section 1 of the by¬ 
laws of the Association as set out in the pleas of 
the appellee is true and correct. 

The pleas of Maggie McDermott (R. 7, S, 9 and 10) 
allege that she is the widow of Hugh McDermott and 
that the appellant is in no way related to the said 
Hugh McDermott. 1 Her second plea also sets out Sec¬ 
tion 1 of the by-laws of the Association. The appel¬ 
lant in her replications two and three to pleas two and 
three admits, by not denying, that said Section 1 of 
the by-laws of the Association as set out in said second 
plea of the appellee, Maggie McDermott, is true and 
correct and admits, by not denying, that the appellee 
is the widow of Hugh McDermott and says: 

“The plaintiff further states that the deceased 
(meaning Hugh McDermott) had during the later 
years of his life paid money to the defendant 
(meaning the! appellee) and his children and sup¬ 
ported and provided for them in addition to, as 
well as in accordance with, the written separation 
agreement executed between the deceased and the 
defendant McDermott March, 1927.” (R. 14 and 

15.) 

Also she recites in her replication that the only rela¬ 
tion that existed (between her and Hugh McDermott) 
was that of nurse and housekeeper. (R. 15.) 

Rule 29 of the Supreme Court of the District of Co¬ 
lumbia provides : 

“Every material allegation of fact in a plead¬ 
ing, other than of value or amount of damage, 
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which is not denied by the adverse party, phall be 
deemed to be admitted, unless the lattef avers 
that he has no knowledge or information jthereof 
sufficient to form a belief, in which case £t shall 
be deemed to be denied.” 

Moreover, under the plain language of the by-laws 
the widow is entitled to receive the benefit aijd any¬ 
one who claims a right to the benefit would be Obliged 
to establish the fact that there was no widow, j 

It is respectfully submitted that the judgment be¬ 
low is right and should be affirmed. 

Respectfully submitted, 

j 

Vivian 0. Hill, 

Edward S. Bailey, 
Attorneys for Appellee. 
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